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INDIA | globalisation

Doing Business in India

Navin Kumar outlines the company
structures and some of the factors to
be considered when establishing a
commercial operation in India.

nidia i the langest demoomey and tenth largest

eeorumy in the world. India’s economic policies are

disigned bu attract significant capital inflows info India

w3 supstainesd basis and 0 encoursge wechnology
calibyration agraments betwesn Indian and foreign firms
Policy mitistivis taken over the past few voars haoe resulted
ins siggmificant indlows of forvign investment in all ancas of the
evonomy. excepl those reserved for the pulslic sector,

Toaday, Indin is ore of the most exating emerging global
ruier st im Ehae weorrld, Skilled managenial and techinical
manpokes nu.lulll.np;_ s et b thies woorld andd a middle
class whisss size exoeeds the population of the USA or the
Essropean Union, provide India with a distinet cutting edge
in global competition.

India continges 1o b the best place to start a business,
says a global services location inde by AT Kearmey. In
another Al Keamoy :Iud}-, Irudia has :lL\P]:lDHJ the LIS b
become the sevond-most favored destination for foreign
direct lovestenent after China. 1t has now been named
a3 the top performer iy South Asia in the annieal Dioing
Bassiness Roport bsied by the Intemational Finance
Corporation (IFC)

Entering in Indla- Options:

A foreign company/ investor wanting (o start a business or
establish an imbity to undertake business activithes may do so
through different permitied modes. Wee have 1o divided the
mohes of doing business in India under two heads, which
are "while retaining the status of a Forckgn Company” and
as an “Indian Company, which could be formed as a wholly
Ownerd Subsichiary or theough Joint Venbune™

As a foreign company:
A Foreign Comparny mary carry on operations in India
* Theough a Branch Cifice!
= Through a Project Odiios;
+ Through a Lintson Offioe;

As an Indian Company:

Tt Loy meliating. bo companies is goviermed by the ndian
Companios Act, 1956 as amamded from time to me, A
Tt company caf carry its busknes sctivitis in India by
incorporating an Indion Campany as follows:

As a Wholly Owned Subsidiary Company (WOS);:

A Foreign Company may incorporate an Indian Comipary
b wihich it could hold 100% sharcholding. The govermment
permits serting ap of 8 WOS in certain sectors like IT,
dervelopment of integrated township, mass rapid transport

services; however, T forelgn equity mury be inducted
with prior approval of Fordgn Investment Promotion Board.
Tha obvious advantages of a WS ane, total control of
fanding, managesment and profit sharng of the business. But

at prosent; ds management being forcign, ignoranor of kocal
customs and method can be disadvantageonus

Joint Venture Company (JV Compamny):

A joant ventune 15 3 popular and most preferred route
for FOH. in India. It is o preferned strategy of a foreign
investor/ company (o enter in India through o domestic
pqrhu_-_r. EI‘IHI'.\' ol ]'"u" lf.':'l'll.'|:|?,lll:|.I 18 an Incllan l:'l:nnpnh:r
formed in pursuance to a joint ventune agreement
betwien Indian and Forelgn partners. The Joint Venture
partmers may constitute a [V Company in the following
imatvres: By formation of & dew compaity, whene both the
Foreign Company and Indian Company would pariicipate
and comtribube towards the share capital of the [V
Company according to their mutual understanding and
subfect fo the limil prescribed for the forelgn investment
in that sector, or Foreign Company may contribule into
the share capital of existing Indian Company, subject to
the requisite permissions/Timit prescribed for the lonedgn
investment in that sector

Lisison Office/Branch Office / Project Office:

In somee situations 4 forelgn company would prder to
assess the market in India muy establish a baison offioe. A
lialsown effice negquines a lght structural set up and represents
a place of busiress in India for the parent company, The role
of such office is limited to collection of information about
the possible vemture and familiarizing the local customers
wiith their products, However, the branch | project / Hakson
office could undertake the permitted activities only. A
liaison affice Is not permitted to engage in trading or any
commercial activity and its expenses are met the fonsign
office of the company through remibitances. Prior permibssion
of Reserve Bank of India is required 1o set up a liaison office.

Formation of a legal entity to enter In India:

Fuor liadson office branch offioe or project offios, neoassany
permission is requined to be obieined in the prescribed
format abong with requisite fee with the Reserve Bank
of India. The bank is the authonity, which grants such
permssion,

Indian Company:

A oreign company investor may also excise it oplion
of forming o company under Indian laws, The Registrar of
Companies is the authority, which grants. the certificate of
incorporathon.

Type of Companies

The two promminent heads under which the companies
eould be incorporated in India, which ane used for fhe
business purposes are: Private Limibed Company, and,
Pubdic Limitisd Company
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Incorporation of an Indian Company

The incorporation of a company in India requires filing
of requisite documents in the prescribed formats with the
Registrar of Compandes of the conoemmed State or Linkon
Territory with the officlal fee.

The incorporation generally takes not more than 34
weeks time (sabjiect 1o availability of the desired name |
divcuments), In case of private company, the aperations
couild Immediately start, whereas in case of & public
company it has to obtain a Centificate of Commencement
of Business before it could actually undertake: commisncial
activities. A company can commence its business after
recelving certificate of incorporation from the office of the
Reggistrar of Companiss
Compliance under the various laws:

When a comparny is formed and has stariod i operations,
i s resquired ko comply with provisions of vatious laws
applicable.

Application of foreign exchange Lw:

Foreign Direct investment in India is governed by Foreign
Exchange M Adct, 1999 (FEMA). Under the Act,
thit Resservee Bank of India (KBI) has been given powers to
ke rules and regulations for forelgn direct investment
under its automatic route pursuant fo the power vested in
it under FEMA, sulsject 1o the sectoral limits speified from
time o fime by Central Covermment.

Income Tax:

The tax liability upan the income of & comparny is based
oty the puntune of its income e well as s reshdentiol status
and s governed by the provissons of Income Tax Act, 1961,

A loregn company' carrying on operations [n India
through its branch or project offioe or simply as exporter
of goods | servios to India is generally treated as a non-
resicent and is taved in India on the following incomes:
¢ ncome reorived or deemed (o be reorived in India
s [Income accrued, arkses or deemed to accrae or adse in

I,

The following types of income ane devmed o soomue or
arise in Inchla:

* [ncome arising from any business conmection m India.
Thee term business conmction generally implics a close
aommaection betwisen the activithes pérformed in India and
the Business carnied on oubside Tndia;

* Interest, rovalties and fevs for technical servioes paid by
an India resident (o a non-resident, or paid by one non-
residenit to another for the purpose of bustness of the
payerin India.

Further, the taation of a non-resident is also govemed by
the refevant Double Taxation Avaidance Agreement with
the country in which it i resident, whese such an agrosment
existy. Generally these troatios provide fur a lower rate of tax
on dividend, interest, rovalty and techrical serdos fee, or
may even exempt such ibems from toation in India,

A WOS or a [V Company incorporated in India are
clamified as residint and ane toved on their global imcome in
Incia.

The rate of incomee tax applicable 10 foreign companis

is 4% plus a 5% surchange. No additional tax is levied on
remittanoe made by branch office. A deduction of up 5%
of gross taabke income (calculated in specified manner)
towards head office expenditure i also available b foreign
COmpeittics.

Ineomae tax would be applicable con thie donvstic
company, onee it commenoes commercial operations
and generabe tocable profit the panent company, on the
dividends | other foes & rovalties roceived Iom the domestic
company in case the domestic company is a WOS of a
foneign company

MAT is applicable to a Foreign as well as Indian company
if the tax pavable by it on its taxable inoome s lower than
75% of its book profils caloulated in the specified manmer. In
such cases, tax rate is deemed to be 754 of the book profit
and the surcharge applicable.

lrs aclditienn 1o the above, there ane some tves applicable
in given facts and circumstances, suich as- sales L
{state/ central), excise chuty, customs duty, ressanch and
develipment tax and other s Apart from these Boes,
there are various ax exemplions available (o the ndian as
well as foreign companies. Thise include, profits of a hobel
or tour operator from services provided o fonsgn tourists,

Remittances:

A domestic company (whetheritis a WOS or [V
Company) is requined to make certain remiitanoes outside
Iredia. The rubes pertaining to such remittances are governed
by the Exchamge control regulations of REBL

To sum up, |t couled be asserted that the Inclia has most
libseral and transpanent policies on foreign direct investmen
amuorig major econamics of the world, Acoording to a report
by Economist Intelligence Linit, compiled in cooperation
with Columbia program on International Investment (CIT),
Inchiia s likely b0 peoeivie DEY of US 'S 2004 billion every
voar during 2007-11, Also, according to UNCTALY s world
investment report, India has emenged as the second mest
sought after location after China, abead of US and Russia,
for global FII in 2007,

The indormation contalmed in this arficle ks of general and
informatory i natune and shall not be intended o Ganstitute
a5 a legal advice. Although, the suthor endeavors to provide
acourate and timely information, there can be no guarantee
that the information is accurate as of dabe or continue fo be
acvurate it the near fulune.
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